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6362 (Supplement to Notice of Judgment 6149). Alleged misbranding of Dr.
J. H. McLean’s Liver and Kidney Balm. U, S. * * * v, Dx. J. Il
McLean Medicine Ceo., a corporation. Decision of the Cirecuit Court
of Appeals reversing the judzment of the irial court and a new
trinl awarded. (F. & D. No. 7760. 1. S. No. 11107-1.)

On January 18, 1918, the defendant company’s bill of exceptions was allowed
and filed in a case wherein said company was convicted for a violation of the
Food and Drugs Act involving the shipment in interstate commerce of a
quantity of an article labeled in part, “ Dr. J. H. McLean’s Liver and Kidney
Ba'm,” which was alleged to have been misbranded.

On October 28, 1918, the judgment of the trial court was reversed and a new
trial awarded as will more fully appear from the following decision by the
United States Circuit Court of Appeals of the Iighth Circuit before Hook and
Stone, Circuit Judges, and Munger, District Judge. The opinion of the court
was delivered by Munger, District Judge:

The plaintiff in error, hereafler called the defendant, was convicted of a
violation of the Food and Drugs Act of June 30, 1906 (34 Stat. 768), as amended
by the act of August 23, 1912 (37 Stat. 416), under an information charging
an interstate shipment of drugs that were misbranded. The information
charged that defendant had shipped an article called Dr. J. H. McLean’s Liver
and Kidney Balm, and the misbranding charged was with reference to a number
of stalements made on the label on the bottle, on the carton in which the bottle
was contained, and in circulars enclosed with the bottles regarding the curative
or therapcutic effects of the medicine, which statements were alleged to be false
and fraudulent.

The first assignment of error argued challenges the overruling of a motion
in arrest of judgment. The defendant claims that the information states no
offense under the statute because il is not charged that the statements made
were known by the defendant to be false and fraudulent. The information
alleged that these statements were applied by the defendant to the article
knowingly and in reckless and wanton disregard to their truih or falsity. This
was a sufficient description as against a motion in arrest of judgment of an
intent to deceive which made such statements fraudulent. The allegations of
the information need only be so specific as fairly to inform the defendant of the
crime intended to be alleged and to make available a plea of former acquittal
or conviction if a second prosecution were instituted for the same offense.
Rev, Stats., sec. 1025; Simpson v. United States, 241 Fed. 841 ; Dosset v. United
States, 248 Fed. 902.

In the instructions to the jury on the question of the fraudulent character of
the statements made by defendant the court inadvertently said, that “ one who
makes a false statement, not knowing whether it is true or false, is as guilty
of wrong as the man who makes a false statement knowing it is false.” An
exception was saved to this instruction. This portion of the charge was
erroneous, as it permitted the jury to find that the false statements were
fraudulent, although the defendant honestly believed them to be true. In cases
of this character therc must be proof of an actual intent to deceive, an intent
that may be inferred from facts and ecircumstances, but which must be proved.
Seven Cases v. United States, 239 U. S. 5i0; Eleven Gross Packages, etc. v.
United Siates, 233 Fed. 71; Samuels v. United States, 232 Fed. 536. Other
portions of the charge correctly stated the rule as to the good faith of the
defendant, but did not purport to correct the portion of the charge we have
quoted and did not cure the error, for the jury were at liberty to follow thu
erroneous portion of the instructions. Mills v. United States, 164 U. S, 644,

Complaint is made of the refusal of an instruction tendered by defendant to
the effect that evidence of the good reputation of the defendant might be con-
sidered on the question of its guilt, and might alone be sufficient to raise a
reasonable doubt of such guilt. The court gave an instruction that this evidence
might be taken into consideration with the other testimony. This was the
practical equivalent of the instruction requested and was sufficient. Sendy
White v. United States, 164 U. S. 100.

As a part of the Government’s case some well qualified physicians were
called as witnesses and asked if a drug composed according to the formula

125252°—19——3



499 BUREAU OF CHEMISTRY. [Supplement 58,

used by defendant in preparing this article would, in their opinions, be effective
for the treatment of the diseases for which the defendant’s labels and state-
ments claimed it was effective treatment, and after answering that it would not
be effective, they testified that there was no difference of opinion among
medical men on that subject. Objections were made to this testifhony and it
is urged that it calls for the opinion of the witnesses, for a conclusioh that only
the jury could properly make, and that no conviction could be based on such
matters of opinion. The festimony that there was ‘a general agreement of
medical opinion as to the therapeutic effect of such a preparation and what
that general medical opinion was, was properly admitted to show the falsity of
the statements made by defendaut. Sewven Cases v. United States, supra ; Hleven
Gross Packages, cic. v. United Statcs, supra; Simpson v. United States, supra;
Samuels v. United Stales, supra; Moses v. United States, 221 Fed. 863. The
testimony of the physicians as to their individual opinions of the cfficacy of the
preparation would have been properly rejected, if there had been disclosed a
difference of medical opinion on the subject, as a conviction could not properly
rest upon a claim of fraudulent statements, when they were based upon mere
matters of opinion on such debatable subjects; School of Magnetic Healing v.
McecAnnulty, 187 U. S. 94; Bruce v. United States, 202 Fed. 98. But a mere con-
currence of such wilnesses’ opinions with the uniform course of medical opinion
was not open {o that objection.

To combat the theory of the prosecution that the statements of the de-
fendant as to the itherapcutic efficacy of its medicine for certain diseases were
not founded in honest belief, the defendant offered in evidence a number of
testimomals it had received. The defendant’s president testified that he was
the manager of its business and had found some oi these testimonials in the
company’s safe when he had taken charge in 1911, and that others came to the
company since thai time. The Government’s counsel objected to the offer
because the testimonials had not been shown to be genuine and because the
writers werc not shown to have becn qualified to state the nature of the disease
from which they suffered. The court excluded them as not competent nor
material. The defendant claims they were admissible to show the good faith
of the defendant in preparing ils challenged statements. If these letters had
related to the statements made and had been seen by the defendant’s manager
and he helieved them to be genuine and in that belief he had put forth the
statements in issue. they would have been admissible on the guestion of intent
without proof eof their execution or of the truth of their subject matter.
Harrison v. United States, 200 Fed. 662; 4 Chamb. on Evidence, Sec. 2649. As
none of the testimonials are contained in the bill of exceptions, we can not say
that they were pertinent to the particular statements of defendant in issue,
and they were not material in any event on this record, because the witness
did not testify that he relied upon them. The only question answered by him
as to his faith in the medicine was asked “ on the basgis of those letters or any
other information you had.” There is no error shown in the exclusion of this
line of evidence.

One other assignment of error relied upon, that the court erred in refusing
to direct a verdict for defendant because there was no evidence of a fradulent
statement, requires a brief statement of the charge in the information and of
i{he evidence in its support. The information after alleging a misbranding of
defendant’s medicine by reason of false statements made in reckless and
wanton disregard of their truth or falsity, set forth the statements made re-
lating to the curative or therapeutic effects of the medicine for a very large
pumber of diseases. One of the statements will suffice as an illustration, as
follows: “ Gall stones—Dr. J. H. McLean’s Liver and Kidney Balm will aid in
dissolving the gall stones so that they may pass away.” The defendant ad-
mitted the making of this statement. Competent medical men testified that
no known medicine would aid.in dissolving gall stones in the human body and
that there was no difference in medical opinion on that subject. There was no
ovidence to the contrary. The president of the company, who had had the
management and conduct of the business since 1911, and had dictated its policy
in every way, testified that he did not know and had never attempted to learn
the therapeutic action of any of the ingredients of defendant’s medicine, and
that he was neither a druggist nor a doctor. As heretofore indicated, he based
his belief in the general efficacy of the medicine on some source which was not
definitely disctosed. The defense offered evidence to show that the Secretary
of Agriculture, a year and a half before that shipment had notified the de-
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fendant that the label on the hottle containing this medicine appeared to be
misbranded with reference to the statement about gall stones and about other
diseases, because the medicine contained no ingrediceni capabhle of producing
the therapeutic effects claimed for it. This was suliicient evidence to require
the court to submit to the jury the ch-rpe made in the irfornration of a reckless
disregard of ihe truth or falsit, el the statrments. Fleven Gioss Packages v.
United Statfes. supra; Samuels v. Ynited States, supra; 2oses v. United Stetes,
supra. Begguse of the error in the ipstruchions or the court, the judgment is
reversed and a new trial awarded.

C. I'. ManvinN, Acting Secretary of Agriculture,



